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Judical oathtaking in Germanic Law

YOSHINOBU MORI
School of Social Information Studies, Otsuma Women’s University

Abstract

In early medieval Europe, proof in court was predominantly oral, it was given by
swearing an oath. The process of oathtaking was called “compurgation”. The plantiff
would swear that the defendant was guilty, and unless there was trustworthy proof or a
confession, the defendant had to swear that he was innocent. When one would swear an
oath of compurgation, he did in conjunction with fellow swearers, who were known as
“oathhelpers”. Oathhelpers were drawn from one’s relatives, neighbors, and friends. But
slaves and free women, as a general rule, did not have the option to swear an oath. And
the number of oathhelpers required by the law varied from 3 to 72, according to the sever-
ity of the crime.

Whatever the plantiff or defendant swore to, his oathhelpers swore similarly, that is, if
the defendant was found guilty of the crime or the plantiff was found guilty of false accu-
sation, their oathhelpers were found equally guilty. Since one’s kindred was the primary
source of oathhelpers, it could not testify against its own members, because the ties of
blood prevented it. By taking the oath, the litigants risked not only their own lives, but
also the fortunes of their families or of their kindreds, neighbors and friends. Therfore,
the oath was regarded to be sacred and serious.

And it is necessasry to conforme to a “formula (set phrase)” which was fixed by custom
in law. The oath was taken upon or in conjunction with some object, such as weapons and
relics. If the required number of oathhelpers could not be gathered by the accused, he had
to submit to an ordeal or pay the compensation specified by the law. But he also had the
option in “Pactus legis Salicae” to become his own surety by passing a staff or rod from his
left hand to his right. It signified symbolically that he alone assumed responsibility for
the oath. Hence, compurgation was given important place in proving, next to evidence
supplied by wittneses.

Key Words (¥—7—F)
oath (E%), oathtaking (E®EE), oathhelper (EEMBIAN), Germaniclaw (XL~
Vi), ordeal (fi¥]), early medieval Europe (fF#irfia—u v /%)
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